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The Australian Children’s Television Foundation welcomes the opportunity to comment on some of the key points and issues raised in the Options For Structural Reform In Spectrum Management – Discussion Paper. The Discussion Paper addresses potential changes to the roles and responsibilities of the Australian Broadcasting Authority (the “ABA”) and the Australian Communications Authority (the “ACA”) within the context of effecting improvements to spectrum management in Australia. 

The examination of potential changes to both of these bodies is considered by the Foundation to be problematic when conducted within the confines of spectrum management, given the very diverse and distinct functions and objectives of each of these bodies and the legislation under which they are established. Of major concern is the potential for regulatory functions of the ABA, in particular those relating to development and enforcement of programming standards to be overlooked in any examination of potential new structures for spectrum management.

Over the past decade there has been significant development in the communications environment. This fact alone however does not establish a case for reform or consolidation of the various spectrum management bodies in Australia. Furthermore the Foundation considers that the Discussion Paper has not identified any case for consolidation of the roles and functions of the ACA and the ABA.

Currently in Australia spectrum management is divided between the ACA and the ABA. The ACA is empowered under the Radiocommunications Act 1992 (the “RA”) and the Telecommunications Act 1997 (the “TA”) to oversee spectrum planning, pricing and licensing as well as radiocommunications standards. The ABA on the other hand manages spectrum designated for broadcasting services, over which it exercises a range of diverse functions and enforcement procedures specific to the broadcasting industry and directed under the Broadcasting Services Act (the “BSA”). The roles and functions of the ACA and the ABA are aligned to the requirements of the telecommunications/radiocommunications and broadcasting industries respectively. The current division of spectrum management between the ACA and the ABA reflects a need to balance technical and commercial objectives relating to efficient and economic use of spectrum, with cultural and non technical objectives relating to issues such as content regulation and cross-media ownership.  

The case for there being a natural and necessary division of spectrum management between a number of industry specific agencies is arguably reflected in the organisational structure of international bodies. Despite a move to centralise spectrum management, bodies such as the Federal Communications Commission (the “FCC”) in the United States have maintained industry specific divisions similar to the current division of powers between the ACA and the ABA. For example the FCC consists of four distinct Bureaux reflecting different operating functions, one of which is the Mass Media Bureau responsible for the spectrum allocation, licensing and programming content for broadcasters.  Such a structure acknowledges the need to maintain certain degrees of industry specialisation within the broader management of spectrum.

Preservation of the Role and Functions of the ABA

The role that the ABA plays in development and enforcement of program standards and content regulations is crucial to the broadcasting industry and Australian culture in general and is viewed by the Foundation as one of the most important functions of the ABA. 

John McAlpine, in his capacity as Chairman of the Federation of Australian Commercial Television Stations, noted at the 1999 Productivity Commission inquiry into the broadcasting industry:

“…commercial free to air television is far and away the main source of information and entertainment for Australians.  It is the most … influential form of popular cultural expression in Australia today.”
 

Over 98% of Australian households now have at least one television set, and AC Neilson figures indicate that in 2000 the average number of hours watched by each person in metropolitan areas was 3 hours and 13 minutes, with children aged 5-12 watching an average of 2 hours and 26 minutes each day. The way in which commercial television broadcasting licensees carry out their activities is therefore of cultural and social significance, especially in relation to sectors of the community who are particularly susceptible to influence such as children.

Furthermore the spectrum used by commercial television broadcasting licensees to make their free-to-air broadcasts is public property to which the licensees are given exclusive access.  It is therefore appropriate that the public interest be respected and that audience requirements are met when granting this privilege to licensees. Commercial television broadcasting licensees ought to conduct their broadcasting activities in a way which is in the public interest and is culturally constructive, rather than in a manner motivated purely by maximising financial returns for the licensee.  Licence allocation processes administered by the ABA together with various content regulation measures ensure that demographic, social and economic factors are considered and audience requirements met by broadcast licensees. 

Section 3 of the BSA notes the following as some of the objects of the Act:

· “To provide a regulatory environment that will facilitate the development of a broadcasting industry in Australia that is efficient, competitive and responsive to audience needs”;

· “To promote the role of broadcasting services in developing and reflecting a sense of Australian identity, character and cultural diversity”; and

· “To promote the provision of high quality and innovative programming by the providers of broadcasting services”.  [Our emphasis]

As part of the means by which these objectives are fulfilled, section 122 of the BSA requires the ABA to implement program standards which must be observed by licensees in relation to 2 types of programming: Australian content in general, and children’s programming.  These standards have been implemented in the form of the Australian Content Standard (which sets content quotas for both adult and children’s programming) and the Children’s Television Standards, which provide broader regulation of children’s programming.

The power of the ABA to allocate, renew, suspend and cancel commercial and community broadcasting licences is intimately entwined with its ability to develop and administer content standards. Such licensing powers provide the ABA with the mechanisms to enforce programming standards and penalise broadcasting licensees for non compliance. Furthermore the ability of the ABA to research audience requirements and community attitudes is necessary for the development of standards which are reflective of the needs and desires of the Australian community.  

It is of great concern to the Foundation that the proposed changes to the roles and functions of the ABA and the ACA have potential to severely compromise the role of the ABA as an effective regulator of program standards and industry codes. Concerns with each of the proposed options for restructure are outlined below.   

Option A – Combine the ABA and the ACA 

The creation of a single organisation combining responsibilities for telecommunications, broadcasting and on line regulation (including content issues) has potential to dilute those roles and functions of the ABA referred to above. It is likely that the core objectives of such an organisation would focus on achieving more effective and efficient spectrum control, therefore compromising the organisations ability to suitably address the creation and regulation of programming standards. 

A single entity combining the role and functions of the ABA and the ACA has potential to dissolve current limits on Ministerial powers in respect of individual broadcasting licences and creation of program standards.  Under the Australian Communications Authority Act 1997 the Minister has wide powers to issue direction on specific matters relating to the ACA, whilst currently the Minister’s powers of direction in respect of ABA matters are general. The Foundation considers it extremely important that the independence of the ABA in respect of regulating broadcasting content, program standards and cross–media ownership is preserved. It is crucial that such issues are decided by an independent objective board rather than being subjected to potentially inconsistent and partisan views of changing governments. 

The current structure of the ACA and the ABA allows for the make up of both bodies to be comprised of individuals with specialisation in the areas of telecommunications, radiocommunications and broadcasting. The nature and objectives of the two organisations clearly reflect the range of technical skills as well as awareness of cultural and social issues required by personnel involved with the ACA and the ABA respectively. In particular the ABA board of management comprises of individuals with expertise and knowledge relating to broadcasting content generation and community standards. The Foundation questions the degree to which such specialist knowledge, skill and expertise currently existing within the ABA can be mirrored in an organisation the objectives of which are born as a result of a focus on maximising efficiencies and effecting improvements in spectrum management.

Option B.  Transfer of planning, licence allocation and enforcement functions for the ABA to the ACA

The role of the ABA as a regulator is intrinsically linked to its ability to allocate, suspend and cancel broadcasting licences, as well as its ability to allocate spectrum on broadcasting bands. A proposal that envisages the development and enforcement of programming standards and the monitoring of cross-media ownership continuing to fall within the realm of the ABA, whilst stripping it of the ability to enforce sanctions for non compliance is likely to severely limit the effectiveness of any such regulation and reduce the independence, influence and power of the ABA as the regulating body. 

Furthermore, the Foundation fails to see the benefit of the two step process that is envisaged to replace the various enforcement measures currently afforded to the ABA. The content issues with which the ABA deals, and the power of the organisations it regulates is too great to expose the investigation and enforcement process to the inefficiency of having to go through the bureaucracies of two separate organisations in order to implement sanctioning measures. 

The Foundation also wishes to highlight its concern that Option B has the potential to reduce the ABA’s quality of research and decision-making, by removing from the ABA significant functions central to planning and reducing its ability to attract skilled staff.  

Option C – Transfer broadcasting planning functions from the ABA to the ACA

The role of spectrum planning including the allocation of spectrum between the broadcasting service categories requires significant research and consideration of diversity of service. For example the degree to which the public interest and audience demand is currently being addressed by organisations within the each broadcasting category is essential to future planning and allocation of spectrum. The ABA is currently empowered with the mechanisms and infrastructure to suitably investigate and research those matters relevant to the development of the licence plan. A proposal to shift the role of spectrum planning for broadcasting services to the ACA would arguably reduce the degree to which issues such as demographics and social characteristics, essential to licence area planning would be considered. Accordingly the Foundation’s concern with such a proposal would be that diversity and audience issues would be disregarded by the ACA. 

The Foundation does however consider that the proposed variation of Option C is more acceptable in that the ACA would only undertake a technical assessment within a licence area to determine the number of channels potentially available, and then it would be up to the ABA to allocate spectrum among the broadcast service categories as necessary. In this respect the ABA would be maintaining those research functions which currently empower it to develop socially responsive licence plans and programming standards.

Conclusion

The current division of spectrum management roles between the ABA and the ACA in Australia reflects the diversity of the broadcasting and telecommunications industries and the different requirements of each in respect of spectrum management. The Discussion Paper clearly highlights the different roles, functions and powers of each of these bodies and highlights the way in which each body conducts itself in a manner appropriate to the industry it governs. 

A roll back the powers and functions of the ABA would effect the regulation and enforcement of programming standards in Australia as well as dilute the degree to which broadcasters in Australia are made responsible to the social and cultural needs of Australian audiences. Such a result is unacceptable. 

The Foundation fails to see a case for change to the division of spectrum management in Australia however it does acknowledge that the variation proposed to Option C is the most favorable of all options presented. The Foundation however stresses that it views the maintenance of the status quo to be of utmost importance particularly in relation to the role, function and power of the ABA. Accordingly the Foundation opposes any of the changes proposed in the Discussion Paper and emphasizes the need for an independent and empowered broadcasting authority in Australia. 

� Productivity Commission, Inquiry into the Broadcasting Service Act 1992 - Transcript, p.167





