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Executive Summary

The media industry is fast moving into an era of change: new digital technologies, new
players, content, services, delivery platforms, sources of information and entertainment.
Moreover, the increasing technological and digital convergence between broadcasting,
telecommunications, print and IT sectors demands a liberalisation and harmonisation of the
legislation and regulatory frameworks that govern the converging industries. Regulation
must keep up with changes in technology and environment, especially when the pace of
change is accelerating. Telstra agrees that in light of this shift, it is now an appropriate time

to revisit the current, analogue-focussed regulatory regime.

The stated purpose of the proposed media market reform options is “to consider a new media
regulatory framework that allows for some efficiencies of scale and scope for existing
industry players while encouraging new entrants, new investment and new services to
contribute to diversity in a competitive environment.”” It is clear that the proposed reforms
strive to reduce regulatory constraints on existing market participants and encourage new
media investments, with a view to encouraging the emergence of a healthy Australian digital
media industry. Telstra welcomes this policy stance and further, continues to pursue

regulatory reform that is pro-investment, pro-competition, pro-innovation and pro-consumer.

In this paper, Telstra makes the following key points:

e Convergence leads to the blurring of traditionally distinct boundaries between the media,
broadcasting and telecommunications sectors. However, the rules of yesterday still
apply to this nascent environment. There are risks and costs associated with applying
separate regulatory rules to players originating from different industries. To ensure that
the realisation of the full potential of digitisation and convergence, Telstra urges the

Minister to adopt a harmonised regulatory framework across converged sectors.

e Telstra supports the sale of unused spectrum to provide new and innovative digital
services. The 700 MHz spectrum (i.e. existing datacasting spectrum) provides an excellent
platform to encourage the development of mobile TV services and other digital
technologies and content, and ultimately accelerate the consumption of digital media
services.

e The right regulatory framework is crucial for delivering investment, competition and
innovation in the 700 MHz spectrum. Telstra advocates a regulatory framework, to be

applied from 1 January 2007, based on four principles of spectrum management: 1) the

Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the
digital age”, page 4.



use of market based mechanisms; 2) liberalisation of spectrum management; 3) spectrum

trading; and 4) channel differentiation.

Telstra has specific recommendations regarding the assignment and allocation of the 700

MHz spectrum. This are set out in section 3.2.

Telstra is of a view that it is unnecessary to create a separate category of licences for IPTV.
Rather, IPTV services should be regulated according to the type of commercial service i.e.
subscription broadcasting or narrowcasting services, or services on a point-to-point basis

or over the Internet.

Telstra supports the proposed multichannelling constraints on commercial and national
broadcasters for as long as the anti-siphoning regime remains in place. The anti-
siphoning regime and multichannelling are asymmetrical policy settings that favour
heavily towards the free-to-air (“FTA”) networks and hinder the growth of other areas in
the television sector. Accordingly, the issues of multichannelling and anti-siphoning are
inextricably linked and should be considered in tandem. As such, while the anti-siphoning

regime remains in place, multichannelling by FTA networks should remain prohibited.

Telstra supports the Government’s “use it or lose it” approach to anti-siphoning.
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1. Convergence and Regulation

1.1 Increasing Technological and Digital Convergence

The media industry is in an era of digitisation and convergence, whereby the emergence of
digital technologies and the diffusion of new transmission technologies have led to the
blurring of traditionally distinct markets. Indeed convergence is bringing together the
broadcasting, telecommunications, print and information technology sectors, and allowing
different media to be provided over essentially the same type of digital platform, as

illustrated in Figure 1.
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Digitisation and convergence are enablers - they facilitate greater efficiency, flexibility and
cost effectiveness. Convergence also creates opportunities for innovation, and gives rise to
new services, new platforms, new market players, new market structures and new sources of
information and entertainment. A few examples include:

e Hybrid handsets with the ability to connect to fixed, mobile and Wi-Fi thereby driving
the blurring of, and ultimately eliminating traditional borders between fixed and
mobile networks.

e Personal Video Recorders (“PVRs”) enabling programming to be automatically
downloaded (by cable or satellite) to a digital storage medium for subsequent

watching.’

Based on Figure 3.1 (with modifications) from Chapter 3 of Productivity Commission Broadcasting: Final
Report, Productivity Commission, Canberra, 11 April 2000.



standard (Europe). Additionally, there have been trials conducted nationally ** and
internationally®® that confirm the popularity and viability of mobile TV services. For example,
interim results from the pilot in Oxford, UK, revealed that 83% of participants were satisfied
with the service and over three quarters (76%) said they would take up the service within 12
months. In France, 68% said they would pay for mobile TV services while over half (55%) in
Spain were willing to do so. Nearly 75% of Spanish participants would recommend the service

to friends and family.*

In light of the Minister’s proposal that the use of the spare channels should not “replicate
traditional television services*”, Telstra notes that the range and diversity of services offered
on the 700 MHz spectrum would be complementary to, and distinct from traditional FTA
broadcasting and telecommunications services. For example, results from mobile TV trials
conducted globally have demonstrated that demand is high in the morning, and in the early
evening, coinciding with daily commutes to and from work. Interestingly, the results also
demonstrate a lunchtime viewing peak higher than the normal TV pattern, suggesting that
viewers are enjoying news, sports and their favourite daytime soaps while on their lunch
break. The overwhelming message from these pilots was that consumers want both a wide
range of channels but also content that is suitable for watching on mobile devices.” Mobile
TV also gave 31% of UK triallists their first access to multi-channel TV not currently available
to them on their normal TV, heralding mobile broadcast's role in bringing digital TV services
to the mass market.* Indeed, broadcast mobile TV is a converged telecoms-broadcasting
service that facilitates viewing ‘on the move’, and further enables users to personalise their
mobile handset to access and view the content they want. The addition of TV content
digitally broadcast is only a component of this trend towards ‘Personal TV’. Mobile TV of
course presents one of the many options that can be developed and delivered over the
unused spectrum. Digital services and applications are important enablers across the
economy. In addition to driving innovation, new services and new market entrants, it is also a

key element in driving ICT proliferation.

e The Bridge Networks Pty Limited (a subsidiary of Broadcast Australia) launched a DVB-H trial, branded

"movemedia”, on 19 July 2005.

20 Oxford UK Pilot (02, Arquiva & Nokia, Sep 2005), Helsinki Finland Pilot (Nokia, Digita, Elia, Nelonen, Sonera,

YLE & MTV, Mar-Jun 2005), Spanish Pilot (Abertis Telecom, Nokia & Telefonica, Sep 2005), and French Pilot
(CANA + Group, Nokia, SFR & towerCast, Sep 05 - Jun 06).

2 http://press.nokia.com/PR/200603/1038209_5.html

2 Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 22.

B http://press.nokia.com/PR/200603/1038209_5.html

2 http://www.broadcastpapers.com/Newsltem.cfm?objid=158
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2.2 New Digital Content

The Minister also intends for these new services “to contribute to greater choice and diversity
and to provide extra content and services for viewers”.” There is an underlying trend in the
changing patterns of media consumption: people are consuming more media content, and
they are getting it from more diverse sources via non-traditional channels. Behind this
phenomena are the near saturation ownership of mobile phones?, the growth of
broadband ¥, increasing convergence in devices and sectors and the rapidly changing
cultural patterns of consumers. Some examples include Internet-based news sites, email
newsletters, web logs (commonly referred as blogs), mobile blog (commonly referred to as
moblog), photoblogs, videoblogs, instant messaging, local/global bulletin boards, web-based

TV and radio services, podcasting, video games, mp3s etc.

Allocating broadcast spectrum for digital services will provide an additional avenue for the
consumption of digital content, for both mass and niche content. Indeed many of the
emerging digital technologies and delivery platforms discussed above are designed for
simultaneous delivery of multiple content types. Digital technologies will transform the way
content is created, managed, stored, viewed and distributed leading to significant
productivity gains and revenues. Certainly through digitisation, consumers will have
convenient access to richer, more diverse content, covering key genres such as local content,

news, weather, sport, entertainment, social interaction, mail and personal communications.

Further, as noted in the DCITA report “Unlocking The Potential: Digital Content Industry

228

Action Agenda”” , “the digitisation of content will be one of the major drivers of economic
competitiveness in the coming decade and will make a major contribution to ensuring high
levels of economic growth, a robust export capacity and a highly skilled workforce.”** Digital
content is a key enabler across the economy as it drives innovation in processes and
production, drives consumer uptake of new technology, and represents important

technology enablers. It also inputs to other industry sectors and therefore is of utmost

» Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 22.

2 For example, mobile penetration in Australia at 95 per cent of the population, and expected to approach

100% early next year (Citigroup Global Markets Equity Research, More Pain before Gain in 2006, 20 January
2006, pg 11); mobile subscribers increased by 12 per cent to 18.4 million at 30 June 2005 (ACMA,
Telecommunications Performance Report, 2004-2005, pg 3).

7 The number of broadband subscribers is forecast to grow by 55% in 2006/7. If this holds, it would see

broadband taken up by 4 million subscribers, almost 50% of Australian households (Citigroup Global
Markets Equity Research, More Pain before Gain in 2006, 20 January 2006, pg 11).

2 Department of Communications, Information Technology and the Arts, “UNLOCKING THE POTENTIAL:

Digital Content Industry Action Agenda”, Strategic Industry Leaders Group report to the Australian
Government, November 2005.

2 DCITA, “UNLOCKING THE POTENTIAL: Digital Content Industry Action Agenda” at page 7.



importance of the development of Australia’s national innovation system. In fact, the Digital
Content Industry in Australia is estimated to be worth of $21 billion, almost 3.5 per cent of
Australia’s GDP, and employs about 300,000 people. It is a high growth industry, growing
faster worldwide than other economic sectors® Worldwide, the digital content sector is
growing faster than other economic sectors, but the rate of growth in many other countries is
higher than it is in Australia.”* Australia’s competitive position in the global marketplace will
be diminished unless Australia attains a growth rate which matches the high rates of other
advanced countries. This signals the need to focus on ways that will promote and deliver
digitised content, and to establish regulatory and investment frameworks that operate under
technologically neutral principles, and encourage interoperability, innovation, investment

and competition®.

Research has shown that access to additional content/channels and variety, especially via
new mediums, is the most compelling reason to switch to digital technology.* Hence content
is the driver for digital penetration and adoption. Freeing up spectrum to allow for greater
digital content activity will have a significant impact upon industry structures, business

models, and ways of doing things, not to mention facilitating the transition to the digital era.

2.3 ICT Sector

Digital technologies and content play a large role in the information and communications
technologies (“ICT”) portfolio. The ICT sector is an important driver of economic growth,
productivity and value creation. Over the 17 years to 2001-02, ICT contributed up to 85 per
cent of productivity growth in the Australian manufacturing sector and 78 per cent of
productivity growth in our services sector.* ICT will be the main technological driver of
productivity growth over the next 20 years.* Clearly ICT is vitally important to Australia’s
economic health. Accordingly the Government should respond to this enormous global
opportunity by pursuing a light-touch regulatory framework that encourages adequate

investments in digital technologies and digital content.

% DCITA, “UNLOCKING THE POTENTIAL: Digital Content Industry Action Agenda” at page 7.

3 In the UK and US, average annual growth rates for the creative industries have consistently been more

than twice that of the economy at large. By comparison, the Australian growth rate is estimated to be no
more than a modest annual rate of 3.8 per cent ($18 billion in 2003-04 to $29 billion by 2014-15) or even to
regress in the face of global competition.

32 DCITA, “UNLOCKING THE POTENTIAL: Digital Content Industry Action Agenda” at page 13.

3 ACMA, “Digital media in Australian Homes”, 2005.

3 Minister Coonan’s speech “Technology: Applying the Revolution”, Wed 22" Mar 2006:

http://www.minister.dcita.gov.au/media/speeches/technology_applying_the_revolution

» DCITA, “Forecasting productivity growth: 2004 to 2024”, Occasional Economic Paper, Mar 2006.
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3. Unused Spectrum - Required Regulatory Settings

The extent to which the above mentioned benefits will eventuate is dependent on market
offerings, consumer interest, the adoption of alternative technologies, and importantly the
right policy setting. The right regulatory framework is crucial to delivering investment,

competition and innovation in the digital media space.*

3.1  Regulatory Principles for Spectrum Management

The regulatory framework plays a crucial part in facilitating efficient investment and use of
the 700 MHz spectrum, and harnessing the economic, social, and technological benefits
derived from the development and provision of these innovative digital services. Uncertainty
and unnecessarily restrictive policies could inhibit the development of these services and the
associated benefits to consumers and the economy. In light of the nascent environment
characterised by evolving and convergent technologies, markets and sectors, Telstra
advocates that the regulatory framework to be applied from 1 January 2007 must offer
maximum flexibility in relation to the use, supply and types of services that may be provided
over this spectrum. A fluid environment requires flexible regulatory settings. A rigid
regulatory framework has the potential to constrain innovation in new convergent media,
reduce consumer demand and slow the conversion process.’” The adverse effects of pursuing
a restrictive regulatory framework are significant and could ultimately impact Australia’s

international competitiveness.

Four principles of spectrum management in this digitised and converged environment have
taken international precedence’: 1) the use of market based mechanisms; 2) liberalisation of
spectrum management; 3) spectrum trading; and 4) channel differentiation. Telstra endorses
these principles, considering them to be essential to enable commercially viable new digital
services. These principles are therefore articulated in this paper, with detailed comments to
be provided in Telstra’s response to the Australian Communications and Media Authority‘s

(“ACMA”) discussion paper entitled “Future use of unassigned television channels”*.

3 This is recognised in various Government reports, including the Digital Content Industry Action Agenda and

in Minister’s Coonan’s “Technology: Applying the Revolution” speech.

3 Productivity Report, “Broadcasting Report” 2000, page 255.

3 For example the European Union and in particular Ofcom and ComReg.

See Ofcom, “Spectrum Framework Review”, November 2004; and ComReg, “Spectrum Management:
Strategy Statement 2005-2007)”, September 2005.

39 This paper was released by ACMA on 22 March 2006. Submissions are due 26 April 2006.
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3.1.1 Market Driven Mechanisms

Faced with increasing pressures from unpredictable markets and rapid technological change,
there is a growing trend towards deregulation and a greater reliance on market forces in
spectrum management. *° Many countries have begun to introduce market based
mechanisms for spectrum allocation and assignment*' to ensure that the spectrum will be
held by those who can make best use of it, and by creating flexibility for spectrum to be used
for more valuable applications. A recent study for the European Commission* found that the

current ‘command and control’#

method of spectrum management could not be relied upon
to distribute spectrum efficiently. This method generated less than optimal economic value,
and so deprived EU citizens of economic benefits. Accordingly, the government should let
market forces prevail in line with international practice, and also in recognition of the fact
that market players have the best knowledge of their own costs and preferences and a strong

incentive to respond to market signals and put resources to their best possible use.

Practically what this requires is the use of auctions (as opposed to ‘beauty contests’) to make
primary assignments of the spectrum, together with the facilitation of secondary trading.
The Government should refrain from imposing arbitrary exclusions and bidding limits, or any
other constraints on who may participate and to what extent, but instead rely on the
application of s 50 of the Trade Practices Act (“TPA”) at the completion of each auction and
prior to the issue of licences. Ex ante bidding limits, provisioned under ss 60 and s 106 of the
Radiocommunications Act, are arbitrary and may be used to engineer industry structure that
appear pro-competitive but prove to be unsustainable.* Bidding limits seek to artificially
structure and constrain the natural development of the market, creating harmful market
distortions. In any case, the existence of secondary markets in licences undermines the
effectiveness of competition limits. The Productivity Commission, in its Radiocommunications
Report, stated: “at best, the competition limits imposed under ss 60 and 106 of the RC Act
duplicate the operation of s 50 of the TPA. At worst, they may be used to engineer industry

“0 ITU, “Background Paper: Radio Spectrum Management For A Converging World”, Feb 2004.

“ Allocation is the process of deciding which use the spectrum should be put to. Assignment is the process of

deciding which users should gain a licence to use the spectrum within the agreed allocation.

“ Analysys, DotEcon and Hogan & Hartson, “Study of conditions and options in introducing secondary

trading of radio spectrum in the European Community”, available at:
http://europa.eu.int/information_society/policy/radio_spectrum/docs/ref_info/secondtrad_study/secondtr
ad_final.pdf

“ The historical approach where the regulator decides how much spectrum each application should have

and allocates and assigns the spectrum accordingly.

b Productivity Commission, “Radiocommunications”, Inquiry Report no. 22, 2002, at page 111.

The Productivity Commission stated that a supplementary layer of regulation, in the form of competition
limits, is not required to address the competitive structure of new or future markets. Government attempts
to ‘engineer’ market structures are prone to failure and could result in unsustainable competition and lead
to a costly rationalisation of the industry.

14



outcomes that exceed the reach of s 50.” * Further, the Productivity Commission
recommended that bidding limits should not be applied to the primary issue of licences and

called for the repeal of bidding limits.*

Bidding limits have been applied to several auctions in Australia®’ and historically, the
constraint on market forces have produced sub-optimal and inefficient outcomes. For
example: licensees ‘sitting on’ valuable but idle spectrum allocations (e.g. Qualcomm was
awarded 3G wireless spectrum after the exclusion of bidders. Despite planning to
immediately deploy cdma2000 1x/1xEV networks with commercial 3G service in 2002, the
plan did not go ahead because of leadership changes in Qualcomm and market conditions in
Australia); the lack of regional 3.4GHz Broadband Wireless Access (“BWA”) services more than
5 years after allocation; and licensees having insufficient capital for timely exploitation of

their assigned spectrum (e.g. Austar’s 2.3 GHz band and Unwired’s 3.4 GHz assignments).

Telstra proposes that the Government should adopt the ‘use it or lose it’ approach, as
indicated with the anti-siphoning regime, to pre-empt any potential market failure issues.
Otherwise, the use of auctions and s 50 TPA will ensure the application of market forces to

dictate the optimal industry structure and efficient optimal outcome.

3.1.2 Liberalisation of Spectrum Management

Liberalisation of spectrum management involves flexible spectrum allocation and licensing
so that increasingly users can change the technology or type of use they make of the
spectrum they hold. Inherent within the liberalisation principle is that the Government
should not favour any particular service, technology, business model or market player.
Instead, the Government should allow the market to allocate spectrum to the use with the
highest expected return. This holds true particularly in this converging and relatively
immature space, where it is necessary to minimise regulatory constraints to enable potential
opportunities offered by digital technology to develop and prosper. While Australia has been
more advanced in this regard than many other countries, the stand-out exception is the
regime currently quarantining the Australian Broadcasting Services Band from all other
radiocommunications spectrum segments. Telstra views that the Government should

continue to adopt the principle of liberalisation for BSB spectrum.

“ Productivity Commission, “Radiocommunications”, Inquiry Report no. 22, 2002, at page 112-113.

“ Productivity Commission, “Radiocommunications”, Inquiry Report no. 22, 2002, at page 112-114.

“ For example 800/1800 MHz auction (Radiocommunications (Spectrum Licence Limits — 800 MHz and 1.8

GHz Bands) Direction 1997); 3.2GHz auction ((Spectrum Licence Limits — 3.4GHz Band) Direction No. 1 2000;
and 28/31 GHz auction (Radiocommunications (Spectrum Licence Limits — 2 GHz Band) Direction No. 2 2000.

15



European regulators have already begun introducing spectrum liberalisation to ensure that
their policies are compatible with the evolving electronic communications markets and
technologies, and in recognition of the convergence between the fixed, mobile and broadcast
sectors.*® It is worth noting that the Canadian Radio-television and Telecommunications
Commission (“CRTC”) has recently issued a public notice to specify that “mobile television
services, whether or not they are delivered and accessed over the Internet, should also be

exempt from regulation”.*

Removing regulatory restrictions on the use or technology associated with spectrum usage
will allow users to decide on the best use. Market players will always possess more detailed
knowledge regarding the appropriate technologies to deploy, consumer preferences, supply
and demand trends, and the relative value to society of alternative services, than a regulator
would.* As such, Telstra recommends that spectrum management decisions should only be
made by those who will eventually use the spectrum. This approach offers greater certainty
for investors, is conducive to the development of new services and technologies, and will

result in the spectrum being used for the most valuable purposes.

3.1.3 Spectrum Trading

Consistent with the principles of relying on market driven forces and liberalisation is the idea
of secondary trading. Secondary trading allows spectrum rights to be traded between parties
in a secondary market. Trading can take several forms that includes transfer of licences,
reconfiguration, partial trading of spectrum, spectrum leasing and change of spectrum use.
Spectrum trading would ensure that the auctioned spectrum is used efficiently to deploy
services of the greatest benefit to consumers. It would promote competition in the supply of
spectrum derived services and also remove barriers to market entry. In that context, Telstra
applauds the current Australian regime that overtly allows for secondary trading of radio

spectrum, and expresses support for continuation in its present form.

In the case of the 700 MHz sale, Telstra notes that spectrum trading would generate various
commercial arrangements between parties which can be adapted as necessary to reflect

market conditions. This of course is conducive to creating a flexible environment for the

“ Ofcom, “Spectrum Framework Review”, November 2004; and ComReg, “Spectrum Management: Strategy

Statement 2005-2007)”, September 2005.

49 See: http://www.crtc.gc.cajeng/NEWS/RELEASES/2006/r060412.htm

0 In March 2002 the “Review of Radio Spectrum Management” by Professor Martin Cave was published. This

extensive review set out recommendations for future management of the radio spectrum. Many of these
have now been implemented, or are in the process of being implemented by Ofcom. Cave was critical of
Government imposed constraints as “this represents a mammoth central planning task, which is now
beyond the scope of any regulatory body, no matter how well staffed and managed. The central regulator
is becoming less able to accumulate and assimilate sufficient information to make a correct assignment of
spectrum to optimise use over time.”
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introduction of new and innovative services. Further Telstra proposes that that existing
competition law (s 50 TPA) is sufficient to deal with any potential distortions of competition
that may arise following the introduction of spectrum trading such that further new controls

are unnecessary.

Spectrum trading has been staunchly advocated by the European Commission (“EC”), citing
the fact that the benefits in the E.U of trading and liberalisation could be €9bn per year.** The
EC has mandated Member States to set a target and a time frame for the introduction of
spectrum trading in the E.U. by 2010. Ten E.U. member states have already started setting up
some form of a trading system. Ofcom’s framework around spectrum trading is now well

advanced® and the selling and trading of spectrum is already allowed in the United States™.

3.1.4 Channel Differentiation

The benefits of the above-mentioned principles are premised on the condition of “channel
differentiation”, i.e. the assignment of exclusive privileges to the owner (be it via the primary
auction or secondary market) of channels within the spectrum, to decide the service, content,
technology or use of the spectrum. One of the tenets of spectrum licensing in Australia is the

concept of exclusive privileges to the owner. This should equally apply to the 700 MHz

spectrum and should be expressed upfront - not doing so will affect the value of the spectrum.

Consistent with market based spectrum management, channel differentiation along with
flexibility and transferability creates a strong incentive to allocate and assign spectrum to its
highest valued use. Channel differentiation provides appropriate incentives to invest in costly
infrastructure, facilitates long-term planning, and importantly encourages spectrum owners

to innovate, differentiate and compete - a cited objective for the 700 MHz spectrum.

Taken together, a regulatory framework based on market driven mechanisms, spectrum
liberalisation, tradability and channel differentiation will provide all the right incentives to
promote the efficient use of spectrum, and maximise the opportunities offered by digital
technology. A framework based on these principles will ensure that spectrum investments

will be afforded with sufficient up-front certainty and commercial flexibility.

31 See: http://www.infoworld.com/article/05/09/29/HNeuspectrum_1.html?WIRELESS%20STANDARDS
The Analsys report (footnote 33), commissioned by the EU, looked at the potential benefits of allowing
trading and liberalisation across Europe.

5 Ofcom, “A Statement on Spectrum Trading: Implementation in 2004 and beyond”, August 2004

> In May 2003, the Federal Communications Commission (FCC) adopted a “landmark” order on spectrum

leasing that authorised most wireless radio licensees with exclusive rights to their assigned spectrum to
enter into spectrum leasing arrangements.
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3.2  Spectrum Assignment and Allocation Framework

Turning to the specific recommendation contained in the Minister’s reforms paper, Telstra

has the following comments:

3.2.1 Timing of Assignment

Telstra agrees with the proposal to allocate spectrum for the purpose of offering new digital
services in early 2007. Telstra believes that it is important that spectrum is released into the
market as soon as practicable to allow investors to determine efficient uses of the spectrum
and further, so that consumers can immediately enjoy the benefits of new and innovative
digital services. Additionally, early release of 700 MHz spectrum will assist in the consumer
familiarity and take-up of digital services and technologies, thereby facilitating the analogue

to FTA digital switchover.

3.2.2 Duration of Allocation

Telstra proposes a 15 year period for the licence, with the possibility of renewal for another
5 to 10 years at the licensee’s option. This is consistent with standard ACMA practice to date
and in line with international best practice®*. A longer, rather than shorter, licence term is
preferred as longer term licences are more reflective of investment cycles, and would
maximise market forces. Moreover, longer term licences provide more certainty for investors
making the necessary investments in research and development as well as building
infrastructure for the delivering of services over the spectrum. In light of the nature of the
services the Minister intends for the 700 MHz band, it would be prudent for the Government to

maintain at least the 15 years plus one 5 to 10 year renewal term.

3.2.3 ‘UseltorlLoselt’Rule

Telstra agrees with the application of the ‘use it or lose it’ obligation on the successful
spectrum auction bidder. It is Telstra’s recommendation that ‘use-it-or-lose-it’ provisions
apply to all future spectrum auctions — where a licensee is obliged to demonstrate that its
licence should not be re-assigned to another party if it is deemed to be not efficiently using
the underlying spectrum resource to the benefit of the community within 3 years of issue,
and where another party submits a rigorous business plan for alternative usage of the licence
and can demonstrate sufficient resources, capability and commitment to achieve that plan.

The “use-it-or-lose-it” rule serves as a safety measure against long-term warehousing of key

> See for example Ofcom’s spectrum award for the licensing for frequencies at 1452-1492MHz (40MHz)

where the proposal was for licences to be tradeable, with an initial minimum period of 15 years:
http://www.ofcom.org.uk/media/news/2006/03/nr_20060331a
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spectrum assets, and further ensures that consumer benefits from timely rollout of services.
Telstra contends that in practice the “use-it-or-lose-it” provision will be viewed with little
concern by those bidders with genuine plans, capacity & capability to deploy their intended

services.

3.2.4 Reserving One Channel for ‘In Home’ Digital Broadcasting or Narrowcasting Services

The Minister has flagged the possibility of reserving at least one channel for ‘in home’ digital
broadcasting or narrowcasting services.”® Telstra does not have any up front objections to
this restriction, however if the Minister does decide to reserve part of the spectrum, Telstra
proposes that this portion be assigned and allocated under the above-mentioned principles of
spectrum management. This will ensure the most efficient and equitable outcome. To the
extent the Minister seeks to constrain both the value of the spectrum and the
content/service/technology that can be provided over the spectrum, Telstra notes that any
unnecessarily restrictive constraints will inhibit the development of services and the

associated benefits to consumers.

The Minister’s motivation for reserving one channel for is to “ensure that these new services
encourage take-up of digital FTA receivers”. In response to this, Telstra notes that the uptake
of digital technologies and services, and the proliferation of digital content via the
application of this unused spectrum would steer consumers towards digital FTA receivers and
digital technologies in general. This may diminish the need for a dedicated channel for ‘in

home’ digital broadcasting or narrowcasting services.

3.2.5 Assigning Spectrum via Auction

Consistent with using market mechanisms for spectrum management, Telstra is in favour of
awarding primary spectrum rights via a technology-neutral, price-based auction process. In
the absence of imposed constraints, Telstra views auctions as the most appropriate means to
distribute spectrum that is not currently assigned or has been returned. It is widely
acknowledged that auctions are a more effective way of distributing licences than
administrative hearings or “beauty contests”. Auctions also ensure that the licences will be
put to their most productive use as they are assigned to the most competitive suppliers who
are more likely to use the spectrum more efficiently. Additionally, auctions are more
objective and transparent than administrative processes as price and allocation are

determined through open bids.

> Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 23.
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Telstra reiterates that the auction process should be free from any restrictions, including
exclusion of bidders and bidding limits. Rather, market forces should be allowed to operate
and at the completion of the auction and prior to the assignment of licences, the ACCC should
be required to undertake a review under s 50 TPA to determine any competition issues. This is
consistent with Telstra’s position that the Government should refrain from picking winners or

artificially constraining market outcomes unnecessarily.

3.2.6 Secondary Trading

Telstra proposes a system that uses auctions to assign primary rights with the flexibility to
allow a secondary market to facilitate the trading of spectrum rights. Spectrum trading
allows market forces that come into play in an auction to continue to act in the long term. It
also allows for the efficient migration of spectrum over time to new and better uses which is
important in the world of convergence. Again, s 50 TPA alone should be relied upon to

regulate any anti-competitive spectrum acquisitions.

3.2.7 Channel Differentiation

Telstra supports the principle of channel differentiation (see above at 3.1.4). The licence
owner should, subject to any requirements under s 50 TPA, maintain exclusive control of the
spectrum and be given the commercial freedom to determine what service, technology or
content it chooses to provide over the spectrum. Denying exclusive use will serve to limit the
prospect of maximising the potential of digital technology/services/content, thus limiting the
opportunities of the available spectrum. Restricting services/content was a significant reason

behind the failure of the datacasting regime.

3.2.8 Further Technical Details

Telstra will be providing a response to the Australian Communication and Media Authority’s
(“ACMA”) paper on the “Future use of unassigned television channels” with further technical
details. The key matters, amongst others, on which Telstra anticipates offering its views and

suggestions will include:
e whether the channels should be sold separately or together;
e whether they should be sold by licence area or on a wider geographic basis;

e whether there are any technical issues which might affect the auction-packaging of

this spectrum;
e auction timing of the allocation in particular markets.

e therange and technical characteristics of channels available in each market,
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e technical influences on possible uses for and commercial interest in datacasting
spectrum, including their suitability for alternative technologies such as mobile

television; and

e othertechnical matters such as standards and compression technologies.

That separate submission to ACMA will also have cross-linkages to another public
consultation paper previously released by ACMA entitled ‘Strategies for Wireless Access
Services’, to which Telstra has provided a detailed response. We trust that the DCITA will also
take the broader views expressed in those overlapping consultation initiatives in its further

consideration of the matters addressed in its own consultation paper.
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4, New services on other platforms

4.1 IPTV Delivered Over Broadband

The media reforms paper has recommended for the availability of licences for services
(including commercial broadcast FTA services) delivered over platforms other than normal
BSB channels.*® The paper further cites services using IPTV technology as one such example.
Telstra is of a view that it is unnecessary to create a separate category of licences for IPTV, as
indicated by the Minister’s paper. To the extent that IPTV services are subscription
broadcasting or narrowcasting services, or services on a point-to-point basis or over the
Internet, these services should not be subject to new regulation. IPTV-like services are already
currently supplied over the (unregulated) Internet, bringing a wealth of TV, movie, radio and
media information to the household PC. Applying separate regulation to new broadcast
content (i.e. IPTV) versus Internet content will hamper growth and competition in these new
services while allowing the protection of existing FTA broadcasters. There are compelling
reasons to leave IPTV services unregulated. First, they are new services in an emerging market
that is facing significant uncertainty and risk and hence must not be hamstrung by
regulation. Second, IPTV can be delivered using a range of technologies (some of which do
not involve utilising scare government-owned spectrum) and will require purchase of a set-
top box. This lack of ubiquitousness means that there is no basis to regulate like FTA

broadcasting.

However, if the Government decides that IPTV should be separately regulated, a minimalist
approach should be applied. This means that either a: class licence (as for narrowcasting) or
over-the-counter licence (as for subscription broadcasting) should be issued by the

Government depending on the type of IPTV service.

> Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 27.
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5. Multichannelling & Anti-Siphoning

The proposed media policy on ‘expanding service options for existing FTA broadcasters’®’

substantially favours the FTA broadcasters and constitutes an asymmetrical application of
policy settings. The profitable FTA sector is protected, via the sports anti-siphoning regime,
the moratorium on a fourth commercial television licence, and their exclusive use of publicly
owned spectrum that may be unrelated to the market value of the spectrum. Meanwhile, the
(until recently) loss-making subscription television sector is restricted from competing openly
with FTA broadcasters for sporting events via the anti-siphoning regime. Such asymmetrical
settings are not only unfair, they are inconsistent with the technology and competitively
neutral policy stance that Telstra has advocated throughout this submission. Applying
differing regulation to different players to allow one sector to expand at the expense of
another, not because it is more efficient, but because it enjoys greater protection will lead to

economic inefficiencies and undermine competition and consumer welfare.

5.1  Linkage Between Multichannelling & Anti-Siphoning

The Minster has proposed restrictions on multichannelling prohibiting commercial and
national broadcasters from televising sport on the anti-siphoning list on any new digital
channel unless the sporting event has already been shown (or is simultaneously shown) on
the main service. This also applies to High Definition Television (“HDTV”) whereby
broadcasters would be prohibited from televising sport on the anti-siphoning list on any non-
simulcast HDTV channel unless the sporting event has already been shown (or is

simultaneously shown) on the Standard Definition Television (“SDTV”) service.*®

Telstra does not support the highly restrictive anti-siphoning regime and urges the
Government to abolish the scheme. The restrictive sports rights regulations (i.e. the anti-
siphoning list) were designed to protect the viewing public’s access to free sport on TV,
however in reality, the regime operates to distort competition, investment and limit
consumer choice.* The anti-siphoning scheme does not require FTA broadcasters to show
these events once acquired. As such, this unfairly protects the FTA networks from competition

and stunts the subscription television sector’s ability to compete for events that are on the

57 Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 28-37

5 Government Media Reforms Paper, “Meeting the Digital Challenge: Reforming Australia’s media in the

digital age”, page 36.

5 Productivity Commission, “Broadcasting Inquiry”, 2000, page 442.
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restrictive sports rights list. This produces less than optimal outcomes: there are events that
are not seen on FTA nor on subscription television®; listed events get less investment than
they would in a free market, limiting the development of some sports while favouring others;
the amount of live national coverage of sports events is not maximised, thereby reducing

consumer welfare.

The anti-siphoning regime and multichannelling are asymmetrical policy settings that favour
heavily towards the FTA networks and hinder the growth of other areas in the television
sector. Both multichannelling and the anti-siphoning regime weaken the competitive
potential of subscription television, while protect the interests of the incumbent FTA
networks. Accordingly, the issues of multichannelling and anti-siphoning are inextricably
linked and should be considered in tandem. As such, while the anti-siphoning regime remains
in place, multi-channelling by commercial television networks should be prohibited during
the simulcast period. Therefore, Telstra supports the proposed HDTV multichannelling and
SDTV multichannelling constraints on commercial and national broadcasters designed to
protect the integrity of the anti-siphoning regime. That is, there should be no relaxation of
multichanelling or broadcast of sporting events on any new digital FTA channel prior to the
end of the simulcast period unless and until there is reform of the anti-siphoning regime. For
the same reasons, Telstra also supports the ongoing policy of preventing FTA broadcasters
from charging subscriptions for any multichannel services provided using the BSBs, in the
absence of reform of the anti-siphoning regime. This approach will ensure a competitively

neutral and balanced approach to reform.

5.2  Anti-Siphoning and the ‘Use It Or Lose It’ Rule

The first best policy would be for the Government to immediately reduce the number of
events on the restrictive sports rights list to minimum key ‘iconic’ events. Given the problems
inherent in the current scheme such an approach would be in the public interest. Absent the
abolishment of the anti-siphoning list or immediately reducing it to a core of key sporting
events, Telstra agrees with the government’s “use it or lose it” approach to anti-siphoning as
the absolute minimum reform. The current scheme covers too many events, the majority of
which are not televised live and in full on FTA television. For example in the month of

February the Australian Subscription Television and Radio Association (“ASTRA”) monitoring

&0 See for example: Australian Subscription Television and Radio Association (ASTRA), “Supplementary

Submission to Senate Environment, Communications, Information Technology and the Arts Committee
Inquiry into the Broadcasting Services Amendment (Anti-Siphoning) Bill 2004”, where none of the 3 Tests
played by the Australian cricket team in India in October 2005 were broadcasted live by any FTA network.
This followed the continuing trend whereby Test series and One Day Internationals played by the national
Australia team overseas, received no FTA coverage in Australia (previous Ashes series and the cricket World
Cup are the only exceptions).

24



of the operation of the restrictive sports rights regime shows that only 2% of sports on the list
were shown live on the FTAs and only 40% of the sports on the list were shown at all on
FTAs.®* This problem can be alleviated by introducing the ‘use it or lose it’ obligation. This
would prevent hoarding of events by FTA broadcasters and act as a positive incentive for FTA
broadcasters to televise listed events. A ‘use it or lose it’ obligation would also benefit
consumers as more full sporting coverage would be televised on FTA television, rather than
the patchy coverage they currently receive.® Indeed the “use it or lose it” rule will ensure a
better balance of interests between the FTA and subscription television broadcasters, and

foster a more competitive television sector.

It is, however, important for the Government to clearly define the ‘use it or lose it’ rules prior
to finalising the media framework because there remains uncertainty about the practical
operation of the scheme as described in the media reforms paper, and the circumstances
under which the Minister may exercise his or her discretion to keep events on the list even

though they should have fallen off the list under the operation of a ‘use it or lose it’ scheme.

61 Data sourced from Foxtel.

62 . . .. . . . .
See for example: Premier Media Group, “Submission to Senate Environment, Communications, Information

Technology and the Arts Committee Inquiry into the Broadcasting Services Amendment (Anti-Siphoning)
Bill 2004”, p 4, where the Seven Network deferred its coverage of the Australian Open women'’s tennis semi-
final (an event also on the anti-siphoning list) on stations in NSW, Victoria and Tasmania until mid-way
through the second set of the game, in order to televise its prime time FTA programs Home & Away, Today
Tonight and the Evening News.
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