Australian Consumers’ Association (ACA)

Comment
 on the

 Australian Communications Authority (AComA)

Report
Preventing Unexpected High Bills:

Credit Management in the Telecommunications Industry

October 2004

A report to the Minister for Communication, Information

Technology and the Arts regarding Internet dumping

and credit management in the telecommunications

sector
Preface

The Australian Consumers’ Association (ACA) is a not-for-profit, non-party-political organization established in 1959 to provide consumers with information and advice on goods, services, health and personal finances, and to help maintain and enhance the quality of life for consumers.  The ACA is funded primarily through subscriptions to its magazines, book publication, fee-for-service testing and related other expert services.  Independent from government and industry, it lobbies and campaigns on behalf of consumers to advance their interests.

Introduction

ACA welcomes the opportunity to respond to the AComA Report regarding credit management measures in the telecommunications industry.  This is a problem that consumer advocates in telecommunications have been campaigning about for years.  The AComA Report and preceding Discussion Paper
 eloquently captured the dismal tales, horrid circumstances and industry indifference that confront consumers with regard to telecommunications bills and credit extension.  
We believe the Report paints an accurate but alarming picture of a high risk marketplace becoming even more risky under the pressure of rapid technical and marketing innovation.  Increasingly sophisticated devices and products are being mounted on the rickety financial infrastructure that services telecommunications consumers.  In our view action is urgently required. 
It is our view that the telecommunications credit management environment embodies hazards for all consumers, and that what is required is a ‘safety barrier’ approach; one that reduces the risk for everyone. Far from delivering industry detriment this would actually create a more dynamic and vigorous marketplace. What is required is a comprehensive framework that is sufficiently flexible to accommodate various services but that also establishes a common frame of reference for consumers when transacting.  At the same time, industry should also be encouraged to adopt a consistent approach to alleviate, manage and forestall hardship cases amongst particularly vulnerable groups.  
Deficiencies in the Report

(1) Neglects consistency of consumer expectations. 

We are concerned that the Objectives and outcomes of reform of industry credit management practices detailed on Pages 45 and 46 of the Report do not list as a critical outcome consistency of consumer expectations and experience of credit management.   Our view has been that one of the strongest arguments for intervention in the current market is to deliver consumers a consistent set of rights and expectations. 

There is not currently a consistent and basic set of assumptions that a consumer can make about how their financial interests will be protected from the risks of: 

· Unexpected bills and/or,

· Unauthorised usage and/or,

· Excessively high bills and/or,

· Impact of substantial lines of credit.

While the solutions canvassed by the AComA do address important aspects of consumer protection, we are concerned that the notion of clear consumer baseline expectations is not an integral part of the equation.  The notion of a points-based tool kit approach means that consumer would never be exactly sure what any particular CSP might do to meet their obligations.  Consumers potentially confront a patchwork of options. Navigating the various approaches to basic customer risk management will continue to impose considerable information gathering, processing and evaluation costs onto consumers.  

(2) Lacks specific reference to TIO 
We are also concerned that the Objectives and outcomes do not include a specific reference to the necessity of enabling and facilitating intervention by the TIO.  How is the dispute resolution scheme to rule with certainty in the context of a mix-and-match approach by firms? This is particularly the case with regard to proposals for firms to draft their own implementation schemes.  In the instance of the AComA approving such schemes, an important part of the approval should in our view be the operability of the proposed scheme in terms of external dispute resolution.
(3) Does not adopt a risk management approach 

We are disappointed that the AComA does not address the issues of protecting consumers from denial of basic services and does not seek to link strength of credit measures to the nature (and hazard) of the service.  Instead of a risk management approach such as we sketched in our response to the Discussion Paper, the Report adopts a curious hybrid approach of high level outcomes and technologically oriented segments (fixed, mobile and Internet services), apparently in the hopes of catering for the product mix of different firms.
We would like to see greater recognition of the greater hazard and exposure in discretionary and bundled services and the hazard that consumer debt for these poses to other more basic and important services.  

We conveyed the view that it is essential to recognise a mixture of basic services, important value added services, discretionary services and non-telecommunications bundled services, as illustrated below. Our view is that different approaches are required for each of the layers of the model.
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(See Attachment 1 for detailed discussion of each layer)
It is also necessary to quarantine bill layers, such that the essential elements are paid first, and failure to pay outer layer services cannot mean disconnection of the more core ones.
Our view is that consumers ought to be able to expect consistent treatment according to the service category or type they buy, rather than from the CSP they happen to source a service from.

What should be done?

There must be a way for consumers to achieve a level of general protection for the amount of the total bill.  Simply having access to a real-time or near real-time running bill total would be a useful resource. However this must be provided as-of-right, in a genuinely inclusive, no-exceptions way, consistently across all CSPs. 
For Basic and Important services, this would ideally be complemented with a system of warnings and flexible consumer nominated limits.  For these services limits should not dependent of credit assessment but function as consumer protection against catastrophically high bills.  Again these should be a right, and failure to act to warn the consumer or allowing limits to be breached should be grounds for waiving the charges sought.
Industry should be required to adopt a common and consistent framework of genuine and enforceable expenditure capping of bills for consumers of Bundled and Discretionary services.  There should also be safeguards for specific services (such as hard per call or per service episode caps) to micro-manage the specific credit risk for specific services related to their hazard level.  Any waiver of caps must be subject to further credit assessed limits, related to capacity to pay. 
The regulatory approach

It is obvious from the Report, rising complaints to the TIO and the day to day experience of consumer advocates that the current environment of regulation and industry practice is not providing what consumers want or need.  It is clear from the Report that industry has no intention of addressing the obvious problems in a timely or vigorous way. 
We are not comfortable with the points based system propose by the AComA. We think this offers excessive leeway to an industry that is reluctant to engage the issue and creates a potentially confusing situation for consumers and the dispute resolution framework. 
Greater certainty is required for both industry and consumers. We would prefer to see a more clear and simple direction set for industry, consistent with the approach outlined above, but at the least nominating what is needed for each of the categories identified in the AComA Report.  
This direction should be embedded in a regulatory instrument such as a Service Provider Rule as contemplated in several of the strategies in the Report.  This issue is too important and dangerous to be left to the dilatory machinations of the self regulation apparatus.  It is already clear that self-regulatory circles are flagging concerns about the complexity and cost of embarking on such a direction, which communicates a message of inevitable delay and attempts at ‘bargaining down’ the requirements.
The Rule should mandate functional and consistent credit risk management arrangements for consumers across the industry, appropriate to the hazard of the service they engage with.  These should be selected from the more efficacious tools nominated in the Report and be specified for the service layer model presented above. 
Once the Rule is in place, AComA should undertake compliance audits to ensure that company procedures are consistent with the Rule.  These audits should periodically be unannounced.

The AComA should also undertake market based testing of industry practices to ensure that outcomes in the market are consistent with the Rule.

Attachment 1

Telecommunications Service Layers

Layer 1 – Basic Services

This includes essential voice services, local calls, long distance and basic Internet connectivity. Consumers need to be given an opportunity to control the level of spending on these services, but not subject to arbitrary caps. That availability should not be subject to intrusive credit checking. It has been our position for a long time that phone companies and ISPs should allow consumers to set a voluntary credit limit for such basic services, perhaps in terms of predefined steps rather than continuous dollar amounts, and notified them if it is exceeded. The impact of the financial status of the consumer in regard to services in other layers on the availability of these basic services must be minimal. 

Layer 2 – Important Services

Examples of these might be mobile voice, standard SMS, broadband Internet connectivity.  These need to be extended on the basis of a reasonable assessment of the capacity to pay. They should be offered on the basis of a consumer selected firm expenditure cap, subject to re-negotiation with a further assessment of capacity to pay. An approach has evolved in relation to mobile voice services where carriers make efforts to identify assess the risk of default by a consumer. This plus the evolution of pre-paid products has provided a degree of risk management for consumers.  This might be generalised in a consistent way as an acceptable approach to valuable services like mobile voice, some mobile data (e.g. SMS) and broadband Internet connection. 

Layer 3 – Discretionary Services

Examples would be mobile data services (including ring-tones, screen savers), premium voice and SMS, international roaming.  Consumers must be protected from the financial problems these services have been demonstrated to deliver for some.  There should be individual call caps, and if a Provider cannot do this, then in our view the firm should not be in the market writing this business.  Access to these discretionary services beyond casual and occasional use (designated by a small and absolute hard cap) should be subject to an assessment of capacity to pay, and further protected by hard caps, extension beyond which requires an assessment of the circumstances of the consumer and their utilisation of the service, and mechanisms to block access for people with acknowledged problems.  

Layer 4 – Bundled Services

This involves utilisation of the phone bill as a payment system to bill consumers for products and services loosely or un-related to telecommunications such as pay-TV, music downloads and emergent m-commerce uses. It means that the phone bill is basically being used as the equivalent of a credit card, and should be subject to the same terms as other similar financial instruments, as well as the phone bill protection detailed above for discretionary usage of telecommunications.
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